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1.  In this case accused Sri Amit @ Amrit Bowri is put for trial for allegation 

of charge u/s 302 of the IPC.  

2.  The factual matrix according to the FIR, in brief is that on or about 2 

p.m. of 16-10-2011 accused Amit Bowri  killed his father after a domestic tussle 

took place in between them assaulting by means of a solid bamboo. On being 

came to know about the incident, the informant immediately took the said 
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Nanda Bowri to Rangapara PHC but the doctor declared him as dead on said 

PHC on 17-10-2011. Hence, this prosecution case. The ejahar was filed by one 

Sri Chutu Bowri before the O/C of Rangapara Police station on 17-10-2011.         

3.  On receipt of the aforementioned FIR, the Officer-In-Charge of 

Rangapara Police Station registered a case being Rangapara P.S. Case No. 

228/11 u/s 302 of IPC. After completion of usual investigation, the O/C 

Rangapara Police Station sent up the case for trial u/s 302 of IPC against the 

accused Amrit Bowri. 

4. On being appeared the accused person before this Court, my learned 

predecessor-in-Court, after hearing both parties, framed charge u/s 302 of the 

IPC against the accused Amrit Bowri. Particulars of the charge were read over, 

explained to the accused to which he pleaded not guilty and claimed to be tried.  

5.   To substantiate the case prosecution examined only four witnesses. 

Prosecution has failed to produce the other witnesses. Summons issued to 

witnesses Sabani Bowri and Anjali Bowri are returned without execution 

reported by E.O. that the aforesaid persons were left the address in many years 

ago and present whereabouts of the aforesaid witnesses is not known to 

anybody. Hence, summons could not be executed. It appears from the record 

that several times summons were issued to the said witnesses but none of the 

summons issued to the said witnesses are found to have been executed in any 

form. Even bailable W/A issued to the said witnesses were found to have been 

returned without execution reported that they were not found in the given 

address. Another witness i.e. the complainant namely, Chutu Bowri is shown to 

have been died as reported by police. On the other hand, the accused is 

languishing in jail hajot. Moreover, the case is pending since 2012. Considering 

the aforesaid aspects, I think it would be futile to re summons the said 

witnesses Smt. Sabani Bowri and Anjali Bowri in the same set of address. 

Therefore, after examination of the E.O. prosecution evidence is closed. After 

closing the prosecution evidence, the accused was examined u/s 313 Cr.P.C. All 

the allegations made against the accused and the evidence appears against the 

accused are put before him for his explanation where he denied the allegation 

and declined to adduce defence evidence.    
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6.  I have also heard the argument put forward by the learned counsels of 

both sides.  

7. The point for decision in this case is that - 

(1) “Whether the accused on 16-10-2011 at noon at 

about 2 p.m. at  Bheluwater under  Rangapara Police 

station committed murder by intentionally or knowingly 

causing the death of his father   Nanda Bowri, by 

assaulting with a bamboo on his head and thereby 

committed an offence punishable under section 302 of 

the IPC?   

Reasons, Decisions and reason for decision. 

8. To arrive at the judicial decision, let me appreciate the evidence on 

record. 

9. PW 1 Jamaluddin Talukdar stated before this court that he knows the 

accused Amit Bouri.  Deceased Nanda Bouri was also known to him.  The 

incident occurred about four years ago. On the day of the incident, he was in his 

house.  After hearing hue and cry, he went to the house of the accused. There 

the family members of the accused told him that there was an altercation 

between accused Amit Bouri and Nanda Bouri. The family members of the 

accused also told him that Nanda Bouri was assaulted by Amit Bouri with a 

bamboo and he was injured. On the next day, they took Sri Nanda Bouri to the 

hospital but he was declared dead by the doctors. Later on, Chutu Bouri lodged 

an FIR. Police conducted inquest over the dead body. He signed on the inquest 

report as witness. Ext. 1 is the carbon copy of the inquest report (under 

objection) and Ext. 1(1) is his signature.   

  In cross-Examination he stated that he went to the house of Nanda Bouri 

at 7 p.m. He has not seen the incident himself. Even though, he being the VDP 

Secretary did not inform police on the day of incident.  The mother of the 

accused,namely, Subani Bouri, Chutu Bouri informed him about the incident. 

Near the place of incident, the houses of Pradip Koch, Suren Bouri and few 

others. He saw Nanda Bouri in serious condition but he did not talk with him. He 
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has not seen the medical certificate as to the seriousness of the injuries of 

victim. It was the Sunday. In their village, there was a weekly market and the 

people used to go to the market. He knows that deceased used to take liquor. 

Ext. 1 is a carbon copy of inquest where he put signature at the Police Station. 

He has not gone through the Ext. 1.    

10. PW 2 Sri Sanjuk Bouri who is the brother of the accused and son of the 

deceased. He was turned hostile. In his statement he stated that the incident 

occurred about four years ago. On that day, at about 8.30 a.m.,  there was an 

altercation between accused Amit Bouri and his father Nanda Bouri. Lateron he 

came to know at about 3 p.m. that his father has been beaten by accused. On 

the way back to his house, he met his mother. When he came to his house, he 

saw injuries on the head of his father. His mother told him that his father was 

assaulted by a bamboo. There were two people. He did not know who assaulted 

his father. His father was taken to a Pharmacy at Missamari. His father was 

brought back to their house and he died on the next day. Next day the villagers 

came and asked Amit Bouri as to why he killed their father. Then he turned 

hostile.    

11. PW 3 Dr. D. Mahanta, stated that on 18-10-2011, he was working as 

Medical & Health Officer-1 at Kanaklata Civil Hospital, Tezpur and on that 

day, he performed post-mortem examination on the dead body of Nanda 

Bowri, male, 48 years, S/O late Sipujan Bowri of village Bhelowater, PS –

Rangapara, in reference to Rangapara PS Case No. 228/2011, u/s 302 of the 

IPC, on being escorted and identified by Constable No. 138 Boloram Sarmah 

and Sutu Bowri and Md. Jamaluddin Talukdar.  On examination he found the 

following: 

External appearance. 

  A 48 years old male body is examined. Rigor mortis present. Wound 

in the head.     

Cranium and Spinal canal: 

  Skull, Scalp & vertebrae – laceration of  the scalp. Membrane – 

laceration of the membrane. 
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Brain and Spinal cord : 

 Lacerated wound on the brain.  

  All other organs are healthy.  

  The doctor opined that the cause of death was due to head injury 

(shock & haemorrhage). 

  The injuries described in the report are sufficient to cause the death 

of a person.      

  Ext. 2 is the Post-mortem report and Ext. 2(1) is his signature and 

Ext. 2(3) is the signature of Joint Director, Health Services, Sonitpur, Tezpur. 

   In cross-examination, he admitted that he has not mentioned in the 

report about the age of the injury. The deadbody was brought to the 

hospital on 17-10-2011. If a person of 48 years is drunk and fall on a hard 

substance this type of injury may be caused.   

12. PW 4 Sri Atul Saikia, SI of police stated that on last 17-10-2011 he  was 

posted as SI of police at Rangapara Police Station. On that day O/C SI Lambit 

Gogoi of Rangapara Police station received a FIR from Sutu Bowri, S/O CHipujan 

Bowri, No.2 Valuwatar and endorsed him for investigation of the case. 

Thereafter, he has visited the place of occurrence, recorded the statement of 

witnesses and arrested the accused Amit Bowri. He has also prepared a sketch 

map of the place of occurrence. Ext. 2 (A) is the sketch map and Ext. 2(A)(1) is 

his signature. From the evidence recorded by him he came to know that the 

accused Amit Bowri assaulted his father Nanda Bowri with a bamboo lathi as a 

result, the father of the accused died at Rangapara PHC. In the next day, he 

forwarded the accused to the court. He conducted inquest upon the deadbody 

of Nanda Bowri at the police station in presence of the witnesses. Ext. 1 is the 

said inquest report and Ext. 1(2) is his signature (under objection). 

Thereafter, the deadbody of the deceased sent to the KCH for post mortem 

examination vide deadbody challan. Ext. 3 is the deadbody challan and Ext. 3(1) 

is his signature (under objection). On the same day the ejahar was received 

by O/C Rangapara PS. Ext. 4 is the ejhar and Ext. 4(1) is the signature of O/C of 

Rangapara PS, SI Lambit Gogoi. After completion of investigation, he has 

collected post mortem report and filed charge sheet against the accused Amit 
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Bowri u/s 302 of the IPC. Ext. 5 is the chargesheet and Ext. 5(1) is his 

signature.        

  In cross-examination, he admitted that Ext. 1, inquest report is the 

carbon copy. He has not submitted the original of inquest report. Ext. 3, 

deadbody challan is also a carbon copy. He has not recorded the statement 

of Suren Bowri, Ramlal Karmakar and Pradhip Koch, who are neighbours of 

the accused, as shown in the sketch map vide Ext.2. He has also not 

examined Dhaneswar Baruah. In Ext. 1 he has mentioned that the deceased 

Nanda Bowri’s head was bandaged. He has also not examined any 

pharmacist who bandaged the head of the deceased.   

13. These much is the evidence of the prosecution.  

14. The accused pleads total denial while his statement was recorded u/s 

313 Cr.P.C. 

15. To buttress the evidence, the accused adduced no any defence 

witness.  

16. Learned counsel for the accused has submitted that the prosecution 

has failed to prove the charge beyond any reasonable doubt. Firstly, there is 

no any eye witness or indirect evidence who could have stated that he seen 

the accused in killing the deceased. No doubt, the incident was taken inside 

the house of the deceased. Secondly, accused is a son of the deceased.    

The other son of the deceased Sanjuk Bouri (PW 3) was not at home on that 

day. He came to know about the incident only at about 3 p.m. Prosecution 

has failed to produce the wife of the accused Anjali Bowri who was alleged 

to be inside the home at the relevant point of time. Besides that, Sabani 

Bowri who was wife of the deceased could not produce by the prosecution. 

Inspite of several attempts prosecution failed to procure their attendance 

before this court. It is in the record that in all the time summons issued to 

them were found returned without service reported that they have shifted to 

another place and present whereabouts of there are not known, therefore, it 

is not possible for prosecution to produce the said vital witnesses.  Thirdly, it 

is not that according to the prosecution story, at the relevant point of time in 

the house of the deceased it is only the accused and the deceased. There 
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are other persons i.e. wife of the deceased and also the wife of the accused 

but stated above prosecution has failed to do so, therefore, there is no any 

reasons to arise suspicion on the accused as killer of the deceased. Had he 

been alone with the deceased at home would have quite different. Fourthly, 

there is no any circumstance not to speak of any chain of circumstance to 

interfere the accused in the commission of the crime in the instant case. 

Sixthly, the statements of hostile portion of evidence are not confirmed by 

the I.O. That apart, the aforesaid hostile portion of statement is not 

corroborated with the evidence adduced by any of the witnesses. Hence, his 

statement cannot be used by the prosecution to convict the accused.      

17.  Per contra, learned Public Prosecutor, Sonitpur, Tezpur has submitted 

that the prosecution has ably proved the case beyond any reasonable doubt and 

required to be convicted under the charged section of law.  

18. Keeping in mind the rival submissions advanced by learned counsel for 

both the parties, I am going to dispose of the case as follows. 

19. As stated above, out of seven numbers of total witnesses as reveals in 

the chargesheet, five numbers of witnesses are non-official witnesses. PW 1 

Chutu Bowri, the complainant of this case who was found to have been dead. 

Prosecution has failed to procure the attendance of Smt Sabani Bowri and Smt 

Anjali Bowri inspite of availing ample opportunities. In fact, they are vital 

witnesses. Sri Sanjuk Bowri, the own brother of the accused is turned hostile. 

There remained only one independent witness i.e. PW 1. Let us see the 

evidence of PW 1. PW 1 Jalaluddin Talukdar who knows both the accused and 

the deceased, stated that the incident occurred at about 4 years ago. On the 

day of incident he was in his house. After hearing hue and cry he went to the 

house of the accused. Thereafter, the family members of the accused told him 

that there was an altercation took place in between the accused and the 

deceased. The family members of the accused also told him that deceased was 

assaulted by the accused with a bamboo and he was injured. On the next day, 

they took Sri Nanda Bowri (deceased) to the hospital but he was declared dead 

by doctor. Lateron Chutu Bowri lodged the FIR. He put his signature in inquest 

report, Ext.1 and Ext.1(1) is his signature. According to the PW 1 he was 



8 

 

reported by the family members of the accused that accused had assaulted the 

deceased by a bamboos stick caused him severe injury but he has failed to state 

that who was of the family members of the deceased reported him that accused 

has assaulted the deceased by means of a bamboo stick. He has not an eye 

witness to the occurrence. So, he has stated this as reported by family members 

of the deceased. Therefore, he is nothing but a reported witness. But source of 

his information is not clearly reveals by the PW 1, as such his evidence cannot 

be used by the prosecution to convict the accused in the alleged offence.  

  Next come to the evidence of PW 2, Sanjuk Bowri, the brother of the 

accused and also the son of the deceased, he stated that on the day of incident 

at about 8.30 p.m. there was an altercation took place between accused and his 

father. Lateron he came to know at about 3 p.m. that his father has been 

beaten by Amit. On the day back to his house, he met his mother. When he 

came to his house, he saw the wife of accused Anjali Bowri in the house. He 

saw injury on the head of his father. His mother told him that his father was 

assaulted by a bamboo. There were two people. He does not know who 

assaulted his father. According to him, he has been informed by his mother but 

stated above, prosecution has failed to produce the mother of the accused and 

the wife of the deceased. In fact, the un hostile portion of evidence cannot be 

relied on by the prosecution to convict the accused in the said alleged charge, 

because, firstly he is not an eye witness, secondly, he is a reported witness, 

thirdly, prosecution has failed to produce the wife of the accused and his mother 

from whom he (PW 2) came to know that accused assaulted the victim by 

means of a bamboo stick at the relevant point of time and as such causing 

severe injuries.  

20. Now, coming to the hostile portion of evidence of PW 2, let us see 

whether his hostile portion of evidence can be used by the prosecution to 

convict the accused.   

21.  It has been held in State of Rajasthan Vs. Bhawani (2003) 7 SCC 

291, where the Hon’ble Supreme Court held that –  

 “The fact that the witness was declared hostile by the court at the 

request of the prosecution counsel and he was allowed to cross-examine the 
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witnesses, no doubt furnishes no justification for rejecting en block the evidence 

of the witnesses. But the court has at least to be aware that prima facie, a 

witness who makes different statements at different times, has no regard for 

truth. His evidence has to be read and considered as a whole with a view to find 

out whether any weight should be attached to the same. The court should be 

slow to act on the testimony of such a witness and, normally, it should look for 

corroboration to his evidence. The High Court has accepted the testimony of the 

hostile witnesses as gospel truth for throwing overboard the prosecution case 

which had been fully established by the testimony of several eye witnesses, 

which was unimpeachable character. The approach of the High Court in dealing 

with the case, to say the least, is wholly fallacious.”  

22. In another case i.e. State of Bihar Vs. Laloo Prasad Yadav, reported 

in 2004 (Cr.) 499, it has been held that - 

 “Normally, when the Public Prosecutor requested for permission to put 

cross-question to a witness called by him, the court used to grant it. Here if the 

public prosecutor had sought permission at the end of the chief examination 

itself, the trial court would have no good reason for declining the permission 

sought for. But the Public Prosecutor is not do so at that stage. Be that as it 

may, if the Public Prosecutor is not prepared to own the testimony of the 

witness examined by him, he can give expression of it in different forms. One of 

such forms is the one envisaged in S. 154 of the Evidence Act. They very fact 

that he sought permission of the court soon after the end of the cross-

examination, was enough to indicate his resolve not to own all what the witness 

said in his evidence. It is again open to the Public Prosecutor to tell the court 

during final consideration that he is not inclined to own the evidence of any 

particular witness in spite of the fact the said witness was examined on his side. 

When such option is available to a public prosecutor, it is not a useful exercise 

for the Supreme Court to consider whether the witness shall again be called 

back for the purpose of putting cross-question to him.”    

23.  Coming to the present case, it appears that PW 2 has no way supported 

the prosecution case. Though PW 2 stated that he came to know from his 

mother that accused at the relevant time assaulted his father by means of a 
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bamboo stick causing him severe injuries but the prosecution has failed to 

produce the mother of the accused i.e. the wife of the victim from whom PW 2 

came to know about the incident.   

24.  It has been held in Bhagaban Singh Vs. State of Hariyana, reported 

in 1976 SCR (2) 921 that – 

 “There is no legal bar passed on the testimony of the hostile witness if 

corroborated by other reliable evidence.” 

25.     Again, it has been held in Koli Lakhmanbhai Chanabhai Vs. State of 

Gujram, reported in AIR 2000 SC 210:200 Cr.L.J. 408 : 2001 Cr.L.R (SC) 

111 that – 

 “Evidence of hostile witness also can be relied upon to the extent to 

which it supports the prosecution version. Evidence of such witness cannot be 

treated as washed off the record. It remains admissible in the trial and there is 

no legal bar to base his conviction upon his testimony if corroborated by other 

reliable evidence. 

 The prosecution version gets further corroboration from discovery of 

Muddamal knife containing human blood group “A”. Further, the bush-shirt and 

baniyan which were put on by the accused at the time of incident were having 

extensive blood stains which were also found containing human blood group 

“A”. 

 Accused was having injury on the thigh as per the evidence of the 

Doctor. As per the medical evidence, the injuries caused to the accused mere 

minor and that because of such injuries, there would not be extensive blood-

stains on the bush-shirt and baniyan put on by the accused.“ 

26. In the instant case Sri Sanjuk Bowri (PW 2) was one of the son of the 

deceased and brother of the accused turned hostile. He has suppressing the 

materials facts. He has made statement in under section 161 Cr.P.C. one thing, 

on the other hand, he made in statement in the court by resiling from his 

statement made before the police u/s 161 Cr.P.C. That apart, the prosecution 

has failed to confirm the aforesaid hostile statement of PW 2 through the 

Investigating Officer before this court. That apart, the aforesaid hostile portion 

of statement of PW 2 is not corroborated by evidence of any of the witnesses. 
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Under such circumstances, the aforesaid hostile portion of statement of PW 2 

cannot be used by the prosecution to convict the accused.  

27. It is also a fact that the statement of the doctor and the post mortem 

report is silent that the deceased died due to homicidal.    

28.   In Deoraj Gowala and another Vs. State of Assam reported in 

2011 Crl.L.J. 817 (Gau) that – “whether the prosecution has been able to 

prove the  circumstance that the deadbody of the deceased was found in the 

court-yard of the accused person but it has failed to connect the same with for 

alleged torture by her mother-in-law in extra-judicial confession which suffers 

from inherent improbability and credibility whereas the alleged recovery of the 

bamboo foot with which the accused-husband had allegedly used to beat the 

deceased was not sent to FSL and the alleged recovery of the said bamboo foot 

alleged pursuant to the extra-judicial confession  made to the prosecution 

witness has been stated before the trial court for the same and such fact was 

not recorded by the I.O. in 161 Cr.P.C. statement of the said witness and the 

witnesses who were alleged and the probability of the defence case that the 

deceased died by drowning in an accidental fall in the well could not be ruled 

out, hence, the conviction of the accused persons could not be sustained.”  

29. Another point is to be discussed in the present case is that the inquest 

report does not reveal any injury on the deadbody of the deceased.   

30.    The onus of proving the facts essential to the establishment of the 

charge against an accused lies upon the prosecution, and the evidence must be 

such as to exclude every reasonable doubt about the guilt of the accused. An 

accused cannot be convicted of an offence on the basis of conjectures or 

suspicion. Here in this case as stated above, since reasonable doubt arisen in 

my mind, after taking into consideration, the entire materials on, the entire 

material before it regarding the complicity of the accused, so benefit of doubt 

given to the accused.  

31. To prove the charge u/s 302 of the IPC the prosecution must prove that -   

    (i) that the death of a human being has actually 

taken place,   
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(ii) Such death has been caused by, or in 

consequence of, the act of the accused;  

(iii) that such act was done with the intention of 

causing death; or that it was done with the intention of 

causing such bodily injury as (a) the accused knew to 

be likely to cause death ; or (b) was sufficient in the 

ordinary course of nature to cause death; or the 

accused caused death by doing an act known to him to 

be so imminently dangerous that it must in all 

probability cause (a) death, or (b) such bodily injury as 

is likely to cause death, the accused having no excuse 

for incurring the risk of causing such death or injury.    

32. But here in the present case as discussed herein above, the prosecution 

has failed to prove the charge leveled against the accused beyond any 

reasonable doubt. Under such circumstances, the accused is entitled to get the 

benefit of doubt. Hence, accused Sri Amrit @ Amit Rowtia is acquitted and set 

him at liberty forthwith.    

33. Send back the GR Case record being No.2258 of 2011  to the learned 

committal court along with a copy of this order. 

  Given under my Hand and Seal of this Court on this the 4th day of 

September, 2017.       

 

                                                                 (A.K. Borah) 
                                 Sessions Judge, 
                                Sonitpur, Tezpur. 

Dictated and corrected by me.  

 

 

       (A.K. Borah) 
                   Sessions Judge, 

                                                  Sonitpur, Tezpur.                                                              
 Typed by me.    

(R. Hazarika)Steno. 
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 A  P  P  E  N  D  I  X 

Prosecution  witnesses: 

  P.W.1  -  Jamaluddin Talukdar,   
  P.W.2  -  Sri Sanjuk Bowri 
  P.W. 3 -  Dr. D. Mahanta, M.O.  
  P.W. 4 -  Sri Atul Saikia, I.O. 
     

Prosecution  Exhibit 
 

  Ext.1   - Inquest report (carbon copy). 
  Ext.2    - Post mortem report. 
  Ext.2(A)  - Sketch map 
  Ext.3   - deadbody challan 
  Ext.4  - ejahar  
  Ext.5  - Chargesheet.  
    
 

 
     
 

                                                               (A.K. Borah) 
                                                             Sessions Judge, 
                                                             Sonitpur, Tezpur.     


